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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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O The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appeliate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and . should be accompanied by a fees of Rs.
1000/- whe-e the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding. Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalt}_,l,e;\;.igd is more than fifty Lakhs rupees, in the form of
ga ‘aﬁb‘?




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form 8T-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (Ol0) to apply to the Appeliate Tribunal.
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2. One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. AT e, Fed SedTe Yo Td JaTe] ST SRR (FRe) & Gf srdiet & Aeat &
ekl TG o<k AT, $3yy T URT 39T & 3feler e FEar-R) JRATIH 208y(R08y T T
Ry) Rl o.o¢. 20ty S i el MR, teey 1 ORT ¢3 F sicetar e 1 ot oy o 78 &
AR (A TREreT 3hi 978 qa-TIRY ST ahett 31fvamet &, aeref o g &R & 3iaeta ST 4 oY arely anfara 2w
Y & IS FIT & 34T o7 &1

I SIG o UG WeTeR & SFeTer « FfaT R T gpe  #F R enfer & -
(i) arRT 11 31 & 3ieTa [uiRa @
(iiy  QIdT FTAT F o TS TeAT AT
(iiy OFdC FTH HAIAG & FIH 6 F Fad 8T A
2 A At Ag o g0 URT & yraeeT el (6. 2) e, 2014 & 3R @ qd Rl
3rfreiar SRR o weT FaraRTelter FeeTer 3relt v 3refier Y e A8 g

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores, :

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014,
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4(1) In view of above, an appeal against this order shall lie before the Tribunal..on..

payment of 10% of the duty demanded where duty or duty and penalty are in disgﬁef‘o"ﬁiﬁ
penalty, where penalty alone is in dispute. >
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ORDER IN APPEAL

M/s. Hiral Construction Co., 99, HarigaH‘ga Society, Opp. CMC,
Odhav, Ahmedabad (hereinafter referred to as ‘appellants’) have filed the
present appeal against the Order-in-Original number STC/Ref/30/DK
Jangid/DC/Div—V/'16—17 dated 10.02.2017 (hereinafter referred to as
‘impugned order’) passed by the Deputy Commissioner, Division-V, Service

Tax, Ahmedabad (hereinafter referred to as ‘adjudicating authority’);

2, The facts of the case, in brief, are that the appellants were engaged in
providing services under the category of ‘Works Contract Service’ and hold
valid registration number ALSPS8774QSD001. The appellants had filed a
refund claim of ¥ 1,18,040/- on 15.11.2016 for the period from October

2015 to March 2016. The said refund claim was filed under Notification

number 09/2016 dated 01.03.2016 in respect of Service Tax paid on the
specified services used for Government, a local authority or a government
authority. During scrutiny of the claim, it was noticed that the claim was time
barred. Thus, the adjudicating authority, vide the impugned order, rejected
the entire claim of refund of ¥1,18,040/-.

3. Being aggrieved with the impugned order, the appellants preferred the
present appeal before me. The appellants argued that the adjudicating
authority has wrongly rejected the refund claim of ¥1,18,040/- vide the

~ impugned order which is not sustainable at all. They further stated that they

had executed the work of construction of RCC road and paver block for and
on behalf of Ahmedabad Municipal Corporation (hereinafter referred to as
'AMC’) on which Service Tax to the tune of ¥1,18,040/- was paid by the
appellants. Upon:raising a claim of reimbursement of the said Service Tax,
the AMC rejected the claim. Thus, the appellants argued, the refund claim
involved construction of road which is covered by entry number 13(a) of the
Mega Exemption Notification number 25/2012-ST dated 20.06.2012. Thus,
the provisions of Sections 101, 102 and 103 of the Finance Act, 1994 will not
be applicable to the refund. |

. 4. Personal hearing in the case was granted on 29.11.2017 wherein Shri

Rahul Patel, Chartered Accountant, appeared before me on behalf of the
appellants and reiterated the contents of the grounds of appeal. He once
again argued that the refund is related to road construction which is

exempted vide the mega exemption notification and hence, Sections 101and

- 102 of the Finance Act, 1994 will not be applicable to it.

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the

appellants at the time of personal hea.r-jnég. find that construction of road is
. L . . /Qﬂ G
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exempted vide serial number 13(a) of the Mega Exemption Notification
number 25/2012-ST dated 2Q0.06.2012. For more clarity, I quote below, the

related portion of the said notification;

"Service Tax Mega Exemption Notification No 25/2012
[TO BE PUBLISHED IN THE GAZZETE OF INDIA, EXTRAORDINARY,
PART II, SECTION 3, SUB-SECTION (i)]
Government of India
Ministry of Finance
(Department of Revenue)
Notification No. 25/2012-Service Tax
New Delhi, the 20" June, 2012
_G.S.R......(E).- In exercise of the powers conferred by sub-section
(1) of section 93 of the Finance Act, 1994 (32 of 1994) (hereinafter
referred to as the said Act) and in supersession of notification
number 12/2012-Service Tax, dated the 17" March, 2012, published
in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section
(i) vide number G.S.R. 210 (E), dated the 17" March, 2012, the
Central Government, being satisfied that it is necessary in the public
interest so to do, hereby exempts the following taxable services from
the whole of the service tax leviable thereon under section 668 of the
said Act, name/y - }
. 13. Services provided by way of construction, erection,
commissioning, installation, completion, - fitting out, repair,
maintenance, renovation, or alteration of,- ‘
(a) a road, bridge, tunnel, or terminal for road transportation for
use by general public;
(b) a civil structure or any other original works pertaining to a
scheme under Jawaharlal Nehru National Urban Renewal Mission
or Rajiv Awaas Yojana;
(c) a building owned by an entity registered under section 12 AA
of the Income tax Act, 1961(43 of 1961) and meant
predominantly for religious use by general public;
(d) a pollution control or nff/uént treafment plant, except located
as a part of a factory; or a structure meant for funera/ burial or

cremation of deceased;

”

.............................

Thus, from the above, it can be seen that the service provided by the
" appellants is listed in serial number 13(a) of the said notification.
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* . from certain services listed in the Mega Exemption Notification number
25/2012-ST dated 20.06.2012;

"G.S.R.....(E).- In exercise of the powers conferred by sub-section (1)

of section 93 of the Finance Act, 1994 (32 of 1994), the Central
Y Government, being satisfied that it is necessary in the public interest

so to do, hereby makes the following further amendments in the
" notification of the Government of India in the Ministry of Finance

(Department of Revenue) No.25/2012-Service Tax, dated the 20"
June, 2012, published in the Gazette of India, Extraordinary, Part II,
‘Section 3, Sub-section (i) vide number G.S.R. 467 (E), dated the 20"
June, 2012, namely:- ‘

1. In the said notification,-

(i) for entry 2, the following entry shall be substituted, namely,-

“2. (i) Health care services by a clinical establishment, an authorised

medical praétitioner or para-medics;

(ii) Services provided by way of transportation of a patient in an
. ambulance, other than those specified in (i) above;”;

(i) in entry 12, items (a), (c) and (f) shall be omitted;

(iii) in entry 14, in item (a), the words “an airport, port or” shall be

omitted;

(iv) for entry 16, the following entry shall be substjtuted, namely:-

“16. Services by.an artist by way of a performance in folk or classical
art forms of (i) music, or (ii) dance, or (iii) theatre, if the

consideration charged for such performance is not more than one lakh

rupees:

Provided thét the exemption shall not apply to service provided by

such artist as a brand ambassador.”;
_(v) in entry 20, for item (i), the following item shall be substituted,

namely:- v

“(i) milk, salt and food grain including flours, pulses and rice;";

(vi) in entry 21, for item (d), the following item shall be substituted,

namely:-

“(d) milk, salt and food grain including flours, pulses-and rice;";

(vii) in entry 26A, after item (c), the following item shall be inserted,

namely-

“(d) Varishtha Pensioh Bima Yojana;”;

(viii) in entry 29, items (c), (d) and (e) shall be omitted;

(ix) in entry 30, in item (c), for the words “any goods”, the words
. “any goods excluding alcoholic liguors for human consumption, ” shall

he substituted with effect from such date as the Central Government
" may, by notification in the Official Gazette, ap,boint;

(x) entry 32 shall be omitted; %




F.No.: V2(ST)35/A-11/2017-18

_(xi) after entry 42, the );o’//owing entries shall be inserted, namely,-
"43. Services by operator of Common Effluent Treatment Plan§ by way
of treatment of effluent;

44. Services by way of pre-conditioning, pre—cop/ing, ripening,
waxing, retail packing, labelling of fruits and vegetables which do not
change or alter the essential characteristics of the said fruits or
vegetables;

45. Services by way of admission to a museum, national park, wildlife
sanctuary, tiger reserve or zoo;

46. Service brovided by way of exhibition of movie by an exhibitor to
the distributor or an association of persons consisting of the exhibitor
. as one of.jts members;”; '
(xii) after entry 46 so inserted, the following entry shall be inserted
with effect from such date as the Central Government may, by
notification in the Official Gazette, appoint, namely:-

"47. Services by way of right to admission to,-

(i)exhibition of cinematographic film, circus, dance, or theatrical
performance includ/‘hg drama or ballet;

(if) recognised sporting event; _

(i) award function, concert, pageant, musical performance or any
sporting event other than a recognised sporting event, where the
consideration for admission is not more than Rs 500 per person.”.

« 2. In the said notification, in paragraph 2 relating to Definitions,-

(a) after clause (xa), the following clause shall be inserted, namely:-
‘(xaa) “national park’ has the meaning assigned to it in the clause
(21) of the section 2 of The Wild Life (Protection) Act, 1972 (53 of
1972);%

(b) after clause (zaa), the following clause shall be inserted with
effect from such date as the Central Government may, by notification
in the Official Gazette, appoint, namely:-

‘(zab) "recognised sporting event” means any sporting event,-
(i)organised by a recognised sports body where the participating team
or individual represent any district, state, zone or country;

" (ij)covered under entry 11.%; (c) for the clause (zi), the following
clauses shall be substituted, namely:-

\(zi) “tiger reserve” has the meaning assigned to it in clause (e) of.
section 38K of the Wild Life (Protection) Act, 1972 (53 of 1972);

(zj) “trade union” has the meaning assigned to it in clause (h) of
section 2 of the Trade Unions Act, 1926 (16 of 1926);

(zk) “wildlife sanctuary” means sanctuary as defined in the clause

(26) of the section 2 of The Wild Life (Protection) Act, 1972 (53 of
1972);




@,

F.No.: V2(ST)35/A-11/2017-18

(zl) "zoo” has the meaning assigned‘ to it in the clause (39) of the

section 2 of the Wild Life (Protection) Act, 1972 (53 of 1972)".”
The said notification above, does not withdraw the exemption on the
construction of réad as mentioned in.the serial number 13(a) of the Mega
Exemption Notification number 25/2012-ST dated 20.06.2012. Thus, the said
refund is not affected by the Notification number 09/2016 dated 01.03.2016.
Surprisingly, in the impugned order, the adjudicating authority fails to -
mention even the details of the service provided by the appellants to the
AMC and all the details were provided by the appellants in their grounds of

appeal.

. Going through the grounds of appeal, I come to the conclusion that, the

appellants had started paying the Service Tax on their own volition with a
misunderstanding that the exemption on their service has been withdrawn
vide Notification number 06/2015-ST dated 01.03.2015. However, when they
saw the Notificafion number 09/2016 dated 01.03.2016, they understood
that they were not supposed to pay duty at all as the exemption on their
service was never withdrawn. When they requested AMC to reimburse the
Service Tax paid by them, AMC flatly refused to do so and hence, they filed
the refund. I find that the appellants have rightly filed the refund for the

Service Tax paid by them which was not required to be paid.

. 6. Now, the main issue remains to me is whether the adjudicating

authority has rightly rejected the claim on the ground of limitation, or
otherwise. I find that the adjudicating authority has not denied the legitimacy
of the refund claim in terms of Mega Exemption Notification number
25/2012-ST datea 30.06.2012. The claim was rejected only on the ground
that it was delayed on time limit as per the provisions under Section 102 of
the Finance Act, 2016, However, as the exemption on serial number 13(a) of
the Mega Exemption Notification number 25/2012-ST dated 30.06.2_0i2 ;vas
never withdrawn; the provisions of Section 102 of the Finance Act, 2016
would not be.applicable on it. In the instant case, the conditions, as

mentioned in Section 11B, would be applicable and it can be seen that, as

. per Section 11B, the refund claim is well within the time limit. Further, had

the claim of the refund, been delayed by more than 1 year, still the limitation
under Section 11B would not have been applicable to the case. The reason
for this is that the appellants paid duty on the service which is exempted vide
the Mega Exembtion Notification number 25/2012-ST dated 30.06.2012.
Thus, the provision of time limit, under Section 11B, will not be applicable to
them as the‘ amount paid by them in the government exchequer is to be

treated as deposit and not duty.

7. In view of my above discussions and findings, I set aside the

impugned order and allow the appeal filed by the appellants.
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8. The appeals filed by the appellant stand disposed off in above terms.

CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

“ at

#

_pTTA)
~ SUPERINTENDENT,
CENTRAL TAX (APPEALS),

AHMEDABAD.

To,

M/s. Hiral Construction Co.,

99, Hariganga Society, Opp. CMC, Odhayv,
Ahmedabad

~ _Copy to:

1) The Chief CommissionAer, Central Tax, Ahmedabad Zone.

2) The Commissioner, Central Tax, Ahmedabad ('South).

3) The Dy./Asst. Commissioner, Central Tax, Division-V (Odhav),
Ahmedabad (South).

4) The Asst. Commissioner (System), Central Tax, Ahmedabad (South).

5) Guard File.-

6) P.A. File.




